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§165.90

§165.90 Operational, inspection and
maintenance requirements for all
new and existing containment
structures.

(a) What are the operating procedures
required for all new and existing contain-
ment structures? As the owner or oper-
ator of a new or existing pesticide con-
tainment structure, you must:

(1) Manage the structure in a manner
that prevents pesticides or materials
containing pesticides from escaping
from the containment structure (in-
cluding, but not limited to, pesticide
residues washed off the containment
structure by rainfall or cleaning lig-
uids used within the structure.)

(2) Ensure that pesticide spills and
leaks on or in any containment struc-
ture are collected and recovered in a
manner that ensures protection of
human health and the environment (in-
cluding surface water and ground-
water) and maximum practicable re-
covery of the pesticide spilled or
leaked. Cleanup must occur no later
than the end of the day on which pes-
ticides have been spilled or leaked ex-
cept in circumstances where a reason-
able delay would significantly reduce
the likelihood or severity of adverse ef-
fects to human health or the environ-
ment.

(3) Ensure that all materials result-
ing from spills and leaks and any mate-
rials containing pesticide residue are
managed according to label instruc-
tions and applicable Federal, State and
local laws and regulations.

(4) Ensure that transfers of pesticides
between containers, or between con-
tainers and transport vehicles are at-
tended at all times.

(5) Ensure that each lockable valve
on a stationary pesticide container, if
it is required by §165.45(f), is closed and
locked, or that the facility is locked,
whenever the facility is unattended.

(b) What are the inspection and mainte-
nance requirements for all new and exist-
ing containment structures? As owner or
operator of a new or existing pesticide
containment structure, you must:

(1) Inspect each stationary pesticide
container and its appurtenances and
each containment structure at least
monthly during periods when pes-
ticides are being stored or dispensed on
the containment structure. Your in-
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spection must look for visible signs of
wetting, discoloration, blistering, bulg-
ing, corrosion, cracks or other signs of
damage or leakage.

(2) Initiate repair to any areas show-
ing visible signs of damage and seal
any cracks and gaps in the contain-
ment structure or appurtenances with
material compatible with the pesticide
being stored or dispensed no later than
the end of the day on which damage is
noticed and complete repairs within a
time frame that is reasonable, taking
into account factors such as the weath-
er, and the availability of cleanup ma-
terials, trained staff, and equipment.

(3) Not store any additional pesticide
on a containment structure if the
structure fails to meet the require-
ments of this subpart until suitable re-
pairs have been made.

[71 FR 47422, Aug. 16, 2006, as amended at 73
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§165.92 What if I need both a contain-
ment pad and a secondary contain-
ment unit?

You may combine containment pads
and secondary containment units as an
integrated system provided the re-
quirements set out in this subpart for
containment pads and secondary con-
tainment units in §§165.85(a) and (b),
165.87(a) and (b) and §165.90, and as ap-
plicable, §§165.85(c)-(f) and 165.87(c)-(f)
are satisfied separately.

§165.95 What recordkeeping do I have
to do as a facility owner or oper-
ator?

As a facility owner or operator sub-
ject to the requirements of this sub-
part, you must maintain the following
records, and you must furnish these
records for inspection and copying
upon request by an employee of EPA or
any entity designated by EPA, such as
a State, another political subdivision
or a Tribe:

(a) Records of inspection and mainte-
nance for each containment structure
and for each stationary pesticide con-
tainer and its appurtenances must be
kept for 3 years and must include the
following information:

(1) Name of the person conducting
the inspection or maintenance;

(2) Date the inspection or mainte-
nance was conducted;
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(3) Conditions noted;

(4) Specific maintenance performed.

(b) Records for any non-stationary
pesticide container designed to hold
undivided quantities of agricultural
pesticides equal to or greater than 500
gallons (1,890 liters) of liquid pesticide
or equal to or greater than 4,000 pounds
(1,818 kilograms) of dry pesticide that
holds pesticide but is not protected by
a secondary containment unit meeting
these regulations must be kept for 3
years. Records on these non-stationary
pesticide containers must include the
time period that the container remains
at the same location.

(c) Records of the construction date
of the containment structure must be
kept for as long as the pesticide con-
tainment structure is in use, and for 3
years afterwards.

§165.97 States with existing contain-
ment programs.

(a) What options are available to States
that already have containment regula-
tions? States that have promulgated
containment regulations effective prior
to August 16, 2006, and which also have
primary enforcement responsibility
and/or certification programs, have the
option of continuing to implement
their own programs in lieu of these
Federal regulations.

(b) How may a State request authority
to continue implementing its State con-
tainment regulations? A State with pes-
ticide containment regulations may re-
quest the authority to continue imple-
menting State containment regula-
tions by August 16, 2007 in the fol-
lowing manner:

(1) The State must submit a letter
and any supporting documentation to
EPA. Supporting documentation must
demonstrate that the State’s program
is providing environmental protection
equivalent to or more protective than
that expected to be provided by the
Federal regulations in this subpart.

(2) The State must identify any sig-
nificant changes to State regulations
which would be necessary in order to
provide environmental protection
equivalent to the EPA regulations, and
develop an estimated timetable to ef-
fect these changes. The letter must be
signed by the designated State Lead
Agency.

Pt. 166

(c) How will EPA notify the State if its
request is granted? EPA’s Office of Pes-
ticide Programs will review the State’s
correspondence and determine whether
the State program is adequate to pro-
vide environmental protection equiva-
lent to or more protective than these
Federal regulations for new and exist-
ing containment structures. EPA’s Of-
fice of Pesticide Programs will inform
the State of its determination through
a letter authorizing or declining to au-
thorize the State to continue imple-
menting its containment regulations
and will detail any reasons for declin-
ing authorization.

(d) How must a State inform EPA of re-
visions to its containment regulations?
Any state that has received authoriza-
tion to continue implementing its
state containment regulations must in-
form EPA by letter signed by the des-
ignated State Lead Agency within 6
months of any revision to the State’s
containment regulations. EPA will in-
form the state by letter if it deter-
mines that the State’s containment
regulations are no longer adequate
based on the revisions. The State’s con-
tainment regulations will remain in ef-
fect, unless and until EPA sends the
state a letter making this determina-
tion.

[71 FR 47422, Aug. 16, 2006, as amended at 73
FR 64228, Oct. 29, 2008]

PART 166—EXEMPTION OF FEDERAL
AND STATE AGENCIES FOR USE
OF PESTICIDES UNDER EMER-
GENCY CONDITIONS

Subpart A—General Provisions

Sec.
166.1
166.2
166.3
166.7

Purpose and organization.
Types of exemptions.
Definitions.

User notification; advertising.

Subpart B—Specific, Quarantine, and
Public Health Exemptions

166.20 Application for a specific, quarantine,
or public health exemption.

166.22 Consultation with the Secretary of
Agriculture and Governors of the States.

166.24 Public notice of receipt of application
and opportunity for public comment.

166.25 Agency review.

166.28 Duration of exemption.

166.30 Notice of Agency decision.
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